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The P ETITION of Lenten Matthew 
Stewart of Lochrig, defender. 


years before he died, had fallen into ſach a tile of 
life, as rendered him incapable of paying a pro- 
per attention to the concerns of the family. 

His brother, Lieutenant Matthew Stewart, the de- 


\ LEXANDER STEWART, late of Lochrig, for ſome 


fender, upon returning from his duty in Ireland, found, 


at the houſe of Lochrig, Archibald, a younger brother, 
about twelve or thirteen years of age, loſing his time in 
abſolute idleneſs, in danger of contracting bad habits 
from that ſituation, and wal very likely to reap much ad- 
vantage from the examples which he daily ſaw before his 
eyes. 
1 Stewart could not but conſider it as his du- 
ty, to take ſome care of the education of this young gen- 
tleman, which had hitherto been totally neglected. Upon 
inquiry, he found that there was a vacancy in the ſchool 
of Irvine, the neareſt adjacent town, by the death of the 
ſchoolmaſter. But his ſiſters had learned from Mr Steven- 
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ſon, that there was a pretty good ſchool at Paiſley: that 
place was at no great diſtance from Lochrig ; and theſe 
circumſtances concurring together, very naturally led him 
to take the reſolution of ſending his brother thither. 

Accordingly, he took the firſt opportunity of writing 
to Mr Stevenſon the letter produced in proceſs. By that 
letter, he recommends Archibald to his care, directs the par- 
ticular plan of his education, and indeed veſts him with all 
the powers of a private tutor; for he deſires him to kee 
a ſtrict hand over the boy, and begs that he would in- 
ſtruckthe ſchoolmaſterto do the like. 

Sodn after, the young gentleman was ſent to Mr Steven- 
fon's houſe at Paiſley, and along with him a ſecond let- 
ter, by which Lieutenant Stewart promiſed to fee Mr Ste- 
venſon paid of the expence he ſhould lay out. This letter 
has fallen by: But that is immaterial ; ſince, as will after- 
wards appear, there is enough without it, to ſupport the 
preſent proceſs. In the mean time, your Lordſhips will be 
informed, that Mr Stevenſon executed his orders with all 
the care in his power, that he maintained the young gen- 
tleman in his own houſe, at bed, board, and waſhing, 
for upwards of eight months, provided him in cloaths, 
paid his ſchoolmaſter's fees, and in every reſpect obſerved 
the directions which he had received from Lieutenant 


Stewart. 


Nevertheleſs, he has met e Wich a very indifferent return 


for ſo much attention and care. He did not chuſe to make 
any immediate demand, but allowed the matter to lie o- 
ver for ſome months; and when, at length, he found it 
neceſſary to mention his account, he begged that Mr 
Stewart might not put himſelf to any inconvenience ; add- 
1ng, that if it was not agreeable for him to pay ready mo- 
ney, he would very chearfully take his bill. Theſe let- 
ters were conceived in as polite terms as poſſible, and Mr 
Stevenſon was aſtoniſhed when he got an anſwerfrom Lieute- 
nant Stewart, — * chat he ever had intruſt- 
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ed him with the care of his brother, peremptorily refuſing 
to pay a ſingle article of the account, and in a very high 
ſtile challenging him to bring a proceſs for it at his peril. 

This ſtrange behaviour obli ged Mr Ste venſon, though with 
great reluctance, to bring an action againſt a gentleman 
for whom he had entertained ſome regard. 

At the very firſt hearing, the Lord Barjarg Ordinary 
decerned in terms of the libel, and afterwards adhered by 
four ſeveral interlocutors, as narrated in the petition. 

The principal points argued for the defender, are, 1mo, 
That aliment furniſhed without paction, 1s preſumed to be 
gratuitous; 2do, That in fact, the reſpondent entertain- 
ed Archibald Stewart without making any agreement for 
board; and, /aftly, allowing board to be due, that Archi- 
bald himſelf, and not Lieutenant Stewart, 1s the proper 
defender. 

In ſupport of his firſt propoſition the defender, in his 
repreſentations to the Lord Ordinary, appealed to two 
deciſions of this court, viz. 2d February 1662, Guthrie 
contra Ld. Mackerſton; and, 15th January 1703, Chiſholm 
contra Steedman, which, with many others of the ſame kind, 
are abridged in the Dictionary, voce Preſumption. 

The reſpondent admitted, that, where one had been 
entertained by a near relation, by a mother, a grand- 
father, an uncle, no action lay for board, in the ſpecial 


caſe where no agreement had intervened, and where the 


perſon alimented had no proper funds of his own. 

Such, in particular, were the circumſtances of the two 
caſes already mentioned. But the reſpondent does con- 
tend, that in no caſe has it been found, that a perſon ali- 
menting another, with whom he has no connection either 


by blood or affinity, muſt be preſumed to have done it ani- 


mo donandi, and without a view of being reimburſed. 
It has not been faid, that the reſpondent is at all rela- 
ted to the family of Lochrig. And the defender was ſo 
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ſatisfied with the anſwer now biste at, that in his petition 
he has not been able to quote any one deciſion of this 
court, in ſupport of his argument, but has been obliged 
to content himſelf with laying down in general, what he 
is pleaſed to ſay is an eſtabliſhed maxim, though he can 
bring no authority to ſupport it. 

Where the queſtion is between near relations, it may be 
ſufficient to overcomeſthe preſumption of gift ariſing from 
connection of the parties, that the perſon furniſhing the 
aliment makes a profeſſion of keeping boarders, or is debt- 
or to the perſon alimented. But theſe are circumſtances 
which do not enter your Lordſhips conſideration, where 
the queſtion 1s among ſtrangers. In that caſe rhe general 
rule obtains, donatio non pre ſumitur. The preſumption is, 
that board is to be exacted, and that preſumption cannot 
be taken off, 228955 by evidence of an agreement to the 
contrary. 

The reſpondent does not wiſh to 1 greater weight up- 
on any one circumſtance in this cauſe, than it truly de- 
ſerves. He does not ſay that the letter of 14th November 
contains an explicit obligation upon the defender; but 
he apprehends that an explicit obligation was not neceſſa- 
ry in order to make him liable for the expence of his bro- 
ther's aliment. It is abundantly ſufficient, that, from the 
terms of the letter, it can be gathered, that ſuch was the 
intention of the parties; and that ſo much can be gather- 
ed from the letter in queſtion, he e ſubmits to your 
Lordſhips. 

But this point does not reſt upon a bare induction from 
the defender's letter; the matter has been referred to the 
reſpondent's oath, and he has deponed, That it was not 
his intention to aliment and educate Archibald Stewart out 
of his own pocket; but, on the contrary, that he under- 
ſtood the defender to have become bound, by his letters, 


to reimburſe him. 


It 
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It was improper in the defender to throw out the reflec- 
tions he has done upon the length of the oath: for he well 
knows that the reſpondent was examined upon upwards 
of twenty queſtions contained in a letter written by the 
defender's own agent at Edinburgh ; and though many 
of them were quite immaterial, his anſwers to each were 
taken down by the commiſſioner. 

The reſpondent will not enter into the ingenious argu- 
ments which the defender has been pleaſed to draw from 
this oath. It is fairly ingroſſed in the petition, and with- 
out more, the reſpondent ſubmits to your Lordſhips, whe- 
ther it contains any thing which can lead you to preſume 
that he, totally unconnected with the family, intended to 
educate Archibald Stewart, and to maintain him for three 
quarters of a year, at his own expence. Indeed it would 
be improper to conſume time upon this ſubject, becauſe 
it mult be preſumed that the reſpondent intended to be re- 
imburſed of the money he laid out, unleſs the defender can 


ſhow that he made a poſitive agreement to oo from that 


claim. 
As to the no proceſs objected by the defender, it is a 
clear point that Lieutenant Stewart, as the heir of the 
family, and poſſeſſed of the paternal eſtate, is under a le- 
gal obligation to maintain and educate his brothers and 
ſiſters, unleſs they have funds of their own ſufficient | for 
that purpoſe. | 

The reſpondent has no acceſs to know what proviſions 
were left to the younger children of the family of Loch- 
rig; and the fact, that the defender divided his ſixth part 
of L. 1000 Sterling among them, is now mentioned for the 


_ firſt time. This eee is immaterial. For if Archibald 


Stewart has a proviſion, as is ſaid, it no doubt is in the 
hands of the defender, who may retain for his indemnifica- 


tion. 


The reſpondent underſtands, that ſome time ago, Archi- 
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bald 80 Wort was ſent out as cabbin-boy of a Jamaica ſhip, 
and returned in no higher ſtation, He does not know 
where he is at preſent, or in what way of life he is enga- 
ged ; but he is perſuaded that your Lordſhips will not in- 
cline to liſten to the defender's argument; or, upon the 
ground that Archibald himſelf is not called, to diſmiſs 
this proceſs, which is brought not upon the natural obli- 
gation to aliment and equcate his brother, but upon the 
letter written by Lieutenant Stewart himſelf. 

Upon theſe grounds the reſpondent has little doubt that 
your Lordſhips will not only adhere to the five ſeveral in- 
terlocutors pronounced by the Lord Ordinary, but like- 
wiſe find him intitled to the additional expence incurred 
ſince the interlocutor of 21ſt November 1770, modifying 
his account. 

The reſpondent cannot 20 however, without 
complaining of a very ſtrong accufation, which has now, 
for the firſt time, been brought againſt. him, in the peti- 
tion, as if he had been guilty of the abſtraction, or, as is 
plainly enough inſinuated, the theft of a dog ARE i. to: 
the defender. 

This charge was never ſo much as hinted at, duri ing the 
whole procedure before the Lord Ordinary ; nor can the 
reſpondent recollect any thing which bears the leaſt ſimila- 
rity to ſo incredible a ſtory, except it be that, ſome years 
ago, he got a preſent from one of the defenders ſiſters at 
Lochri ig, of an unbroke pointer puppy, of a few weeks old, 
which he did not abſtraf, as ſaid in the petition, but 1 
ly carried with him by the conſent of all concerned. 

If the reſpondent had really been guilty of ſuch a pet- 
ty theft, thus is not the proper court to take cogniſance of 
it. But as the accuſation is groundleſs and malicious, 
and brought before your Lordſhips without the leaſt con- 
nection with the queſtion at iſſue, it is ſubmitted, whether 
ſome proper cenſure ought not to be inflicted upon the de- 
fender. | 

In reſpe# whereof, &c. 
G E * ERGUSSON, 


